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SOFTWARE LICENSE 

APPLICABILITY. 

This Software License (“License”) are the only terms and conditions that governs the use of 

Software (as defined below) provided by Power Test, LLC, a Delaware limited liability company 

for itself and on behalf of its affiliated companies (collectively, “Licensor”) to any licensee 

(“Licensee”) and its Authorized Users (as defined below), whether or not identified in any License 

Confirmation (as defined below). Licensor and Licensee may be referred to herein collectively as 

the “Parties” or individually as a “Party.”  

The accompanying quotation, confirmation of sale, terms and conditions of sale, and/or invoice to 

which this License is attached to or linked from (the “License Confirmation”) and this License 

(collectively, this “Agreement”) comprise the entire agreement between the Parties regarding 

Licensee’s use of the Software and supersedes all prior or contemporaneous understandings, 

agreements, negotiations, representations, and warranties, and communications, both written and 

oral. The License Confirmation shall indicate: (a) the version of Software; (b) whether the license 

purchased by Licensee is a Subscription License (as defined below) or Perpetual License (as 

defined below); (c) amounts Licensee has paid or will pay to license the Software; and (d) for 

Subscription Licenses, the date of the start of the subscription term and the length of the 

subscription term. 

Licensor’s agreement to provide the Software to Licensee is expressly conditioned on Licensee’s 

unqualified acceptance of this License. This License will prevail over any of Licensee’s general 

terms and conditions of purchase regardless of whether or when Licensee has submitted its 

purchase order or any other purchase confirmation or other transactional documents or terms 

(collectively, an “order”). Fulfillment of Licensee’s order does not constitute acceptance of any 

of Licensee’s terms and conditions and does not serve to modify or amend this License. 

DEFINITIONS. 

“Authorized User” means an employee or contractor of Licensee who Licensee permits to access 

and use the Software and/or Documentation pursuant to Licensee's license hereunder. 

“Documentation” means Licensor's user manuals, handbooks, and/or installation guides relating 

to the Software provided by Licensor to Licensee either electronically or in hard copy form. 

Documentation also includes equipment and resources Licensee must provide in order for to 

receive, use, and maintain the Software. 

“Fees” has the meaning set forth in Section 6.1.  

“Licensee Data” means all data, content, or information submitted, stored, processed, or generated 

by or on behalf of Licensee through the use of the Software, including any personal data, business 

records, files, or other proprietary or Confidential Information. Licensee Data does not include 

Usage Data or any aggregated or de-identified data created by Licensor in accordance with this 

Agreement.  
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“Perpetual License” means a perpetual software license whereby License makes a one-time 

payment or up-front installment payments for use of Software into perpetuity (or as long as the 

Software can still run on the Designated Device (defined below in Section 3.1(d)), whichever is 

earlier), as set forth in the License Confirmation.  

“Software” means the object format of the software products in which a license is provided 

pursuant to an applicable License Confirmation, including any Updates provided to Licensee 

pursuant to this Agreement (if any). 

“Subscription License” means a software license subscription whereby Licensee pays periodic 

payments throughout the term to Licensor, as set forth in the License Confirmation. 

“Updates” means any updates, bug fixes, patches, or other error corrections to the Software 

provided by Licensor, including pursuant to a Subscription License that Licensor generally makes 

available free of charge for all licensees with Subscription Licenses (or pursuant to a Perpetual 

License that Licensor makes available for a charge).  

“Usage Data” means data and information related to Licensee’s configuration, access, 

performance, usage patterns, and technical interactions with the Software, including logs, metrics, 

and telemetry generated by the Software during operation. Usage Data does not include any 

Licensee Data or content input by Licensee into the Software. 

LICENSES.  

Software License Grant. Subject to Licensee’s timely payment of all Fees, Licensor hereby grants 

Licensee a non-exclusive, non-sublicensable, and non-transferable (except in compliance with 

Section 0 (Assignment)) license during the term to use the Software in accordance with the 

Documentation solely for Licensee's internal business purposes up to the number of Authorized 

Users. 

Subscription License. The license granted under a Subscription License is effective during 

the subscription term specified in the License Confirmation. Licensee’s rights to use the 

Software under a Subscription License automatically terminate upon expiration or earlier 

termination of the subscription term, unless renewed by an amendment in writing signed 

by both Parties. If Licensee fails to pay any subscription Fees when due and such failure is 

not cured thirty (30) days after receiving written notice, Licensor may suspend Licensee’s 

access to the Software until all outstanding amounts are paid in full.  

Perpetual License. For Software subject to a Perpetual License, the license grant in Section 

0 is perpetual, unless terminated in accordance with this Agreement. Notwithstanding the 

foregoing, the following Software versions (and additional Software versions) may be 

subject to end-of-life timelines or sunset timelines as specified below (which may be 

amended from time to time by Licensor).  
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Software Name Expected End of 

Service 

WinDyn3.2 12/31/2031 

WinDyn4.0 12/31/2031 

DynPro2 6/30/2036 

PowerNet 12/31/2036 

DynTek 12/31/2036 

 

Upon the applicable sunset date for the specified Software, such Software shall be deemed 

deprecated for all purposes under this Agreement. Licensee acknowledges and agrees that 

continued use of Software beyond its sunset date is at Licensee’s sole risk. 

Use Restrictions. Licensee shall not use the Software or Documentation for any purposes 

beyond the scope of the license granted in this Agreement. Without limiting the foregoing 

and except as otherwise expressly set forth in this Agreement, Licensee shall not at any 

time, directly or indirectly: (i) copy, modify, or create derivative works of the Software or 

the Documentation, in whole or in part; (ii) rent, lease, lend, sell, sublicense, assign, 

distribute, publish, transfer, or otherwise make available the Software or the 

Documentation; (iii) reverse engineer, disassemble, decompile, decode, adapt, or otherwise 

attempt to derive or gain access to the source code of the Software, in whole or in part; (iv) 

remove any proprietary notices from the Software or the Documentation; (v) use the 

Software in any manner or for any purpose that infringes, misappropriates, or otherwise 

violates any intellectual property right or other right of any person, or that violates any 

applicable law; or (vi) use the Software for purposes of: (1) benchmarking or competitive 

analysis of the Software; (2) developing, using, or providing a competing software product 

or service; or (3) any other purpose that is to Licensor’s detriment or commercial 

disadvantage. 

Installation Restriction. Licensee may install and use the Software only on the specific 

device identified at the time of installation (the “Designated Device”). The Software may 

not be copied, moved, or transferred from the Designated Device to any other device, 

system, or environment (whether physical or virtual) without Licensor’s prior written 

consent. Any such unauthorized transfer shall constitute a breach of this Agreement.  
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Reservation of Rights. Licensor reserves all rights not expressly granted to Licensee in this 

Agreement. Except for the limited rights and licenses expressly granted under this 

Agreement, nothing in this Agreement grants, by implication, waiver, estoppel, or 

otherwise, to Licensee or any third party any intellectual property rights or other right, title, 

or interest in or to the Software. 

Delivery. Licensor shall deliver the Software electronically, on tangible media, including 

flash drive, or by other means to Licensee promptly following the effective date Software 

license as stated in the License Confirmation.  

Usage Data. Licensor may collect and use Usage Data to (a) provide maintenance, support, and 

other services to Licensee in connection with the Software; (b) improve the functionality, 

performance, and security of the Software; and (c) develop new products, services, and features. 

Licensee agrees that Licensor may, upon reasonable prior notice, access the systems on which the 

Software is installed (a) remotely, (b) physically, by visiting Licensee’s premises during normal 

business hours, for the sole purpose of collecting Usage Data as defined in this Agreement. Such 

access shall be limited to the extent reasonably necessary for Licensor to (i) provide support or 

maintenance and services, (ii) monitor Software performance and compliance, and (iii) develop, 

improve, or enhance Licensor’s products and services. Licensor shall use commercially reasonable 

efforts to minimize disruption to Licensee’s operations and shall comply with Licensee’s 

reasonable physical or cybersecurity protocols while on-site or connected remotely.  

LICENSEE RESPONSIBILITIES. 

General. Licensee is responsible and liable for all uses of the Software and Documentation 

resulting from access provided by Licensee, directly or indirectly, whether such access or use is 

permitted by or in violation of this Agreement. Without limiting the generality of the foregoing, 

Licensee is responsible for all acts and omissions of Authorized Users, and any act or omission by 

an Authorized User that would constitute a breach of this Agreement if taken by Licensee will be 

deemed a breach of this Agreement by Licensee. Licensee shall take reasonable efforts to make all 

Authorized Users aware of this Agreement's provisions as applicable to such Authorized User's 

use of the Software, and shall cause Authorized Users to comply with such provisions. 

SUPPORT; UPDATES.  

Perpetual License. For Software subject to a Perpetual License, Licensor shall provide reasonable 

general remote set-up support, training, and technical support for the Software as determined by 

Licensor from time to time. This Agreement does not entitle Licensee to any Updates  for the 

Software under a Perpetual License unless purchased separately. 

Subscription License. For Software subject to a Subscription License: (a) Licensor shall provide 

reasonable general remote set-up support, training, and technical support for the Software as 

determined by Licensor from time to time, and (b) Licensor shall provide Updates to the Software 

when such Updates become generally available to other licensees during the term of the 

subscription. Updates shall be provided remotely via the Internet, through tangible medium (e.g., 

flash drive).  
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Additional On-Site Support. For both Perpetual Licenses and Subscription Licenses, Licensee may 

purchase additional on-site technical support for training, repairs, and/or preventative maintenance 

for an additional fee. 

 

FEES AND PAYMENT.  

Fees. Licensee shall pay Licensor the fees specified in the License Confirmation (“Fees”) without 

offset or deduction based on the license type selected: 

Perpetual License. For Software subject to a Perpetual License, unless stated otherwise in 

the License Confirmation, Licensee shall pay a one-time, non-refundable, license Fee for 

the Perpetual License to use the Software subject to the terms of the Agreement. 

Subscription License. For Software subject to a Subscription License, unless stated 

otherwise in the License Confirmation, Licensee shall pay the recurring monthly 

subscription Fees, beginning on the effective date and continuing for the duration of the 

subscription term listed in the License Confirmation. 

Fee Adjustment. For Software subject to a Subscription License, Licensor may 

adjust the subscription Fees at the end of any subscription term by providing at least 

thirty (30) days’ prior written notice to Licensor. 

Payment Method; Late Payment. Licensee shall make all payments hereunder in US dollars on or 

before the due date set forth in the License Confirmation. If Licensee fails to make any payment 

when due, in addition to all other remedies that may be available: (i) Licensor may charge interest 

on the past due amount at the rate of 1.5% per month calculated daily and compounded monthly 

or, if lower, the highest rate permitted under applicable law; and (ii) if such failure continues for 

thirty (30) days following written notice thereof, Licensor may prohibit access to or disable the 

Software until all past due amounts and interest thereon have been paid, without incurring any 

obligation or liability to Licensee or any other person by reason of such prohibition of access or 

to, or disabling of, the Software. 

Taxes. All Fees and other amounts payable by Licensee under this Agreement are exclusive of 

taxes and similar assessments. Licensee is responsible for all sales, use, and excise taxes, and any 

other similar taxes, duties, and charges of any kind imposed by any federal, state, or local 

governmental or regulatory authority on any amounts payable by Licensee hereunder, other than 

any taxes imposed on Licensor's income. 

CONFIDENTIAL INFORMATION. From time to time during the term of this Agreement, either 

Party may disclose or make available to the other Party information about its business affairs, 

products, confidential intellectual property, trade secrets, third-party confidential information, and 

other sensitive or proprietary information, whether orally or in written, electronic, or other form 

or media/in written or electronic form or media, and whether or not marked, designated or 

otherwise identified as “confidential” (collectively, “Confidential Information”). Confidential 

Information does not include information that, at the time of disclosure is: (a) in the public domain; 

(b) known to the receiving Party at the time of disclosure; (c) rightfully obtained by the receiving  
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Party on a non-confidential basis from a third party; or (d) independently developed by the 

receiving Party. The receiving Party shall not disclose the disclosing Party's Confidential 

Information to any person or entity, except to the receiving Party's employees who have a need to 

know the Confidential Information for the receiving Party to exercise its rights or perform its 

obligations hereunder. The receiving Party shall only use the other Party’s Confidential 

Information in furtherance of this Agreement, and shall use reasonable efforts to safeguard and 

keep the other Party’s Confidential Information confidential. Notwithstanding the foregoing, each 

Party may disclose Confidential Information to the limited extent required (i) in order to comply 

with the order of a court or other governmental body, or as otherwise necessary to comply with 

applicable law, provided that the Party making the disclosure pursuant to the order shall first have 

given written notice to the other Party and made a reasonable effort to obtain a protective order; 

or (ii) to establish a Party's rights under this Agreement, including to make required court filings. 

On the expiration or termination of the Agreement, the receiving Party shall promptly return to the 

disclosing Party all copies, whether in written, electronic, or other form or media, of the disclosing 

Party's Confidential Information, or destroy all such copies and certify in writing to the disclosing 

Party that such Confidential Information has been destroyed. Each Party's obligations of non-

disclosure with regard to Confidential Information are effective as of the effective date stated in 

the License Confirmation and will expire five years from the date first disclosed to the receiving 

Party; provided, however, with respect to any Confidential Information that constitutes a trade 

secret (as determined under applicable law), such obligations of non-disclosure will survive the 

termination or expiration of this Agreement for as long as such Confidential Information remains 

subject to trade secret protection under applicable law.  

INTELLECTUAL PROPERTY OWNERSHIP; FEEDBACK.  

Licensor Intellectual Property. Licensee acknowledges that, as between Licensee and Licensor, 

Licensor owns all right, title, and interest, including all intellectual property rights, in and to the 

Software, Documentation, and Usage Data it collects from Licensee.  

Licensee Intellectual Property. Licensor acknowledges that, as between Licensee and Licensor, 

Licensee owns all right, title, and interest, including all intellectual property rights, in and to the 

Licensee Data. 

Feedback. If Licensee or any of its employees or contractors sends or transmits any 

communications or materials to Licensor by mail, email, telephone, or otherwise, suggesting or 

recommending changes to the Software or Documentation, including without limitation, new 

features or functionality relating thereto, or any comments, questions, suggestions, or the like 

(“Feedback”), Licensor is free to use such Feedback irrespective of any other obligation or 

limitation between the Parties governing such Feedback. Licensee hereby assigns to Licensor on 

Licensee's behalf, and on behalf of its employees, contractors and/or agents, all right, title, and 

interest in, and Licensor is free to use, without any attribution or compensation to any party, any 

ideas, know-how, concepts, techniques, or other intellectual property rights contained in the 

Feedback, for any purpose whatsoever, although Licensor is not required to use any Feedback.  
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WARRANTY DISCLAIMER. THE SOFTWARE AND DOCUMENTATION ARE PROVIDED 

“AS IS” AND LICENSOR HEREBY DISCLAIMS ALL WARRANTIES, WHETHER 

EXPRESS, IMPLIED, STATUTORY, OR OTHERWISE. LICENSOR SPECIFICALLY 

DISCLAIMS ALL IMPLIED WARRANTIES OF MERCHANTABILITY, FITNESS FOR A 

PARTICULAR PURPOSE, TITLE, AND NON-INFRINGEMENT, AND ALL WARRANTIES 

ARISING FROM COURSE OF DEALING, USAGE, OR TRADE PRACTICE. LICENSOR 

MAKES NO WARRANTY OF ANY KIND THAT THE SOFTWARE AND DOCUMENTATION, 

OR ANY PRODUCTS OR RESULTS OF THE USE THEREOF, WILL MEET LICENSEE'S OR 

ANY OTHER PERSON'S REQUIREMENTS, OPERATE WITHOUT INTERRUPTION, 

ACHIEVE ANY INTENDED RESULT, BE COMPATIBLE OR WORK WITH ANY 

SOFTWARE, SYSTEM OR OTHER SERVICES, OR BE SECURE, ACCURATE, COMPLETE, 

FREE OF HARMFUL CODE, OR ERROR FREE.  

LIMITATIONS ON LIABILITY.  

No Consequential, Incidental Damages. IN NO EVENT WILL LICENSOR OR ANY OF ITS 

AFFILIATES, SUBSIDIARIES BE LIABLE TO LICENSEE OR ANY THIRD PARTY FOR 

ANY INDIRECT, INCIDENTAL, SPECIAL, EXEMPLARY, SPECIAL, ENHANCED, 

PUNITIVE, OR CONSEQUENTIAL DAMAGES (INCLUDING LOST PROFITS AND 

REVENUE, DOWN TIME, BUSINESS INTERRUPTION, DIMINUTION IN VALUE, OR 

OTHER ECONOMIC LOSS), WHETHER AN ACTION IN CONTRACT OR TORT 

(INCLUDING NEGLIGENCE) OR OTHERWISE, EVEN IF LICENSOR HAS BEEN 

SPECIFICALLY ADVISED OF THE POSSIBILITIES OF SUCH DAMAGES. 

Aggregate Damages Cap. IN NO EVENT SHALL LICENSOR'S AGGREGATE LIABILITY 

ARISING OUT OF OR RELATED TO THIS AGREEMENT, WHETHER ARISING OUT OF OR 

RELATED TO BREACH OF CONTRACT, TORT (INCLUDING NEGLIGENCE), OR 

OTHERWISE, EXCEED (i) THE AMOUNTS PAID TO LICENSOR FOR THE SOFTWARE 

LICENSE TYPE SET FORTH IN THE LICENSE CONFIRMATION WHICH GAVE RISE TO 

THE CLAIM. 

LICENSOR HAS RELIED ON THE FOREGOING LIMITATIONS AND LICENSEE 

EXPRESSLY ACKNOWLEDGES THAT THIS SECTION 0 IS ESSENTIAL IN THE 

ESTABLISHMENT OF THE PRICING OF THE GOODS AND SERVICES. THE 

LIMITATIONS ON, AND EXCLUSIONS FROM, LIABILITY SET FORTH IN THIS SECTION 

0 SHALL APPLY TO THE MAXIMUM EXTENT PERMITTED BY APPLICABLE LAW, 

NOTWITHSTANDING THE FAILURE OF ANY AGREED OR OTHER REMEDY OF ITS 

ESSENTIAL PURPOSE. 

ANY CAUSE OF ACTION OR CLAIM LICENSEE MAY HAVE ARISING OUT OF OR 

RELATING TO THIS AGREEMENT MUST BE COMMENCED WITHIN ONE (1) YEAR 

AFTER THE CAUSE OF ACTION ACCRUES, OTHERWISE, SUCH CAUSE OF ACTION OR 

CLAIM IS PERMANENTLY BARRED.  
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TERM AND TERMINATION.  

Term.  

Perpetual License. This Agreement shall become effective as of the effective date as stated 

in the License Confirmation and shall remain in effect perpetually unless terminated in 

accordance with this Section 0 or sunsets in accordance with the schedule set forth in 

Section 3.1(b).  

Subscription License. This Agreement shall commence on the effective date as stated in 

the License Confirmation and shall remain in effect for the subscription term specified in 

the License Confirmation. Unless otherwise stated in the License Confirmation, the 

subscription term shall automatically renew for successive periods equal to the initial term 

unless either Party provides written notice of non-renewal at least thirty (30) days prior to 

the end of the then-current term. 

Termination for Breach. Either Party may terminate this Agreement upon written notice if the other 

Party breaches any provision of this Agreement and fails to cure such breach within thirty (30) 

days after receiving written notice thereof. The Parties agree that Licensee’s failure to pay any 

Fees when due constitutes a breach of this Agreement. 

Termination for Bankruptcy. Either Party may terminate this Agreement, effective immediately 

upon written notice to the other Party, if the other Party: (a) becomes insolvent or is generally 

unable to pay, or fails to pay, its debts as they become due; (b) files or has filed against it, a petition 

for voluntary or involuntary bankruptcy or otherwise becomes subject, voluntarily or involuntarily, 

to any proceeding under any domestic or foreign bankruptcy or insolvency law; (c) makes or seeks 

to make a general assignment for the benefit of its creditors; or (d) applies for or has appointed a 

receiver, trustee, custodian, or similar agent appointed by order of any court of competent 

jurisdiction to take charge of or sell any material portion of its property or business. 

Effect of Expiration or Termination. Upon expiration or earlier termination of this Agreement, (a) 

all licenses granted hereunder will also terminate, (b) Licensee shall cease using and delete, 

destroy, or return all copies of the Software and Documentation as instructed by Licensor and 

certify in writing to the Licensor that the Software and Documentation has been deleted or 

destroyed, and (c) Licensor’s obligations under Section 0 (Support; Updates) shall cease. No 

expiration or termination will affect Licensee's obligation to pay all Fees that may have become 

due before such expiration or termination, or entitle Licensee to any refund. 

Survival. This Section 0 and Sections 0 (Reservation of Rights), 0 (Fees and Payment), 0 

(Confidential Information), 0 (Intellectual Property Ownership; Feedback), 0 (Warranty 

Disclaimer), 0 (Limitations on Liability), 0 (Miscellaneous) and any other right, obligation or 

provision under this Agreement that, by its nature, should survive termination or expiration of this 

Agreement, will survive any expiration or termination of this Agreement.  
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MISCELLANEOUS.  

Entire Agreement. This License Agreement and the applicable License Confirmation constitutes 

the sole and entire agreement of the Parties with respect to the subject matter of this Agreement 

and supersedes all prior and contemporaneous understandings, agreements, and representations 

and warranties, both written and oral, with respect to such subject matter.  

Notices. All notices, requests, consents, claims, demands, waivers, and other communications 

hereunder (each, a “Notice”) must be in writing and addressed to the Parties at the addresses set 

forth on the first page of this Agreement (or to such other address that may be designated by the 

Party giving Notice from time to time in accordance with this Section). All Notices must be 

delivered by personal delivery, nationally recognized overnight courier (with all fees pre-paid), 

email, or certified or registered mail (in each case, return receipt requested, postage pre-paid). 

Except as otherwise provided in this Agreement, a Notice is effective only: (i) upon receipt by the 

receiving Party, and (ii) if the Party giving the Notice has complied with the requirements of this 

Section. 

Force Majeure. Licensor shall not be in default of, or liable for any delay in the performance of, 

this Agreement by reason of any of the following: acts of God; flood, fire, tornado, explosion, or 

other natural or man-made disaster; epidemic, pandemic, viral or bacterial outbreak; war, invasion, 

hostilities (whether war is declared or not), terrorist threats or acts, riots or other civil unrest; 

governmental orders, laws, emergency proclamations, or quarantine restrictions; actions, 

embargoes or blockades in effect on or after the effective date as stated in the License 

Confirmation; action by any governmental authority or agency; unavailability or shortage of 

materials; unavailability or shortage of labor; strikes, labor stoppages or slowdowns or other 

industrial disturbances; shortage of adequate power or transportation facilities; interruptions or 

degradations in telecommunications, computer, network, or electronic communications systems, 

cyber-attacks, ransomware; and/or other events (whether or not similar in type or nature to the 

previously listed events) beyond the control of Licensor (each a “Force Majeure Event”). In the 

event of a Force Majeure Event, (a) Licensor’s performance under this Agreement will be 

postponed by such length of time as may be reasonably necessary to compensate for the delay 

caused by or resulting from the Force Majeure Event, and (b) at Licensor’s option, terminate this 

Agreement and/or cancel any order impacted by the Force Majeure Event, without liability. 

Amendment and Modification; Waiver. No amendment to or modification of this Agreement is 

effective unless it is in writing and signed by an authorized representative of each Party. No waiver 

by any Party of any of the provisions hereof will be effective unless explicitly set forth in writing 

and signed by the Party so waiving. Except as otherwise set forth in this Agreement, (i) no failure 

to exercise, or delay in exercising, any rights, remedy, power, or privilege arising from this 

Agreement will operate or be construed as a waiver thereof, and (ii) no single or partial exercise 

of any right, remedy, power, or privilege hereunder will preclude any other or further exercise 

thereof or the exercise of any other right, remedy, power, or privilege.  
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Severability. If any provision of this Agreement is invalid, illegal, or unenforceable in any 

jurisdiction, such invalidity, illegality, or unenforceability will not affect any other term or 

provision of this Agreement or invalidate or render unenforceable such term or provision in any 

other jurisdiction. Upon such determination that any term or other provision is invalid, illegal, or 

unenforceable, the Parties hereto shall negotiate in good faith to modify this Agreement so as to 

affect the original intent of the Parties as closely as possible in a mutually acceptable manner in 

order that the transactions contemplated hereby be consummated as originally contemplated to the 

greatest extent possible. 

Governing Law; Submission to Jurisdiction. This Agreement shall be construed and governed 

under the laws of the State of Wisconsin, without application of conflict of law principles or rules. 

The Parties hereby exclude the United Nations Convention on Contracts for the International Sale 

of Goods and the United Nations Convention on the Limitation Period in the International Sale of 

Goods, each as amended. Any legal suit, action, or proceeding arising out of or relating to this 

Agreement shall be instituted in the federal courts of the United States of America or the courts of 

the State of Wisconsin of the County of Waukesha, and each Party irrevocably submits to the 

exclusive jurisdiction of such courts in any such suit, action, or proceeding. Each Party hereto 

hereby acknowledges and agrees that any controversy that may arise under this Agreement is likely 

to involve complicated and difficult issues and, therefore, each such Party irrevocably and 

unconditionally waives any right it may have to a trial by jury in respect of any legal action arising 

out of or relating to this Agreement or the transactions contemplated hereby. 

Assignment. Licensee may not assign or transfer any of its rights or delegate any of its obligations 

hereunder, in each case whether voluntarily, involuntarily, by operation of law or otherwise, 

without the prior written consent of Licensor. Any purported assignment, transfer, or delegation in 

violation of this Section is null and void. No assignment, transfer, or delegation will relieve the 

assigning or delegating Party of any of its obligations hereunder. This Agreement is binding upon 

and inures to the benefit of the Parties hereto and their respective permitted successors and assigns.  

Export Regulation. The Software may be subject to US export control laws, including the Export 

Control Reform Act and its associated regulations. Licensee shall not, directly or indirectly, export, 

re-export, or release the Software to, or make the Software accessible from, any jurisdiction or 

country to which export, re-export, or release is prohibited by law, rule, or regulation. Licensee 

shall comply with all applicable federal laws, regulations, and rules, and complete all required 

undertakings (including obtaining any necessary export license or other governmental approval), 

prior to exporting, re-exporting, releasing, or otherwise making the Software available outside the 

US.  

US Government Rights. Each of the Documentation and the Software is a “commercial product” 

as that term is defined at 48 C.F.R. § 2.101, consisting of “commercial computer software” and 

“commercial computer software documentation” as such terms are used in 48 C.F.R. § 12.212. 

Accordingly, if Licensee is an agency of the US Government or any contractor therefor, Licensee 

only receives those rights with respect to the Software and Documentation as are granted to all 

other end users under license, in accordance with (a) 48 C.F.R. § 227.7201 through 48 C.F.R. § 

227.7204, with respect to the Department of Defense and their contractors, or (b) 48 C.F.R. § 

12.212, with respect to all other US Government licensees and their contractors. 
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Equitable Relief. Licensee acknowledges that a breach or threatened breach by Licensee of any of 

its obligations under this Agreement would give rise to irreparable harm to Licensor, for which 

monetary damages would not be an adequate remedy, and hereby agrees that in the event of a 

breach or a threatened breach by Licensee of any such obligations, Licensor shall, in addition to 

any and all other rights and remedies that may be available to them in respect of such breach, be 

entitled to equitable relief, including a temporary restraining order, an injunction, specific 

performance and any other relief that may be available from a court of competent jurisdiction 

(without any requirement to post bond). 

No Third-Party Beneficiaries. This Agreement is for the sole benefit of the Parties hereto and their 

respective successors and permitted assigns and nothing herein, express or implied, is intended to 

or shall confer upon any other person or entity any legal or equitable right, benefit, or remedy of 

any nature whatsoever under or by reason of this Agreement. 
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